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NOTE AND COMMENT 



A New Instance of the Power of Congress to Destroy by Taxation. — 
Fundamental constitutional principles have been so applied by the Supreme 
Court of the United States in McCray v. United States, 195 U. S. 27, 24 Sup. 
Ct. Rep. 769, and in Cliff v. United States, 25 Sup. Ct. Rep. 1, as to suggest 
the possibility that the Court has been led, by increasingly extreme applica- 
tions of doctrines resulting from the division of our government into its 
three great departments, to approach dangerously near to an abdication of 
some of its constitutional functions. 

Both cases involve the construction and affirm the constitutionality of the 
Act of Congress (24 Stat, at L, 209, chap. 840, U. S. Comp. St. 1901, p. 
2228) passed in 1886, as amended by the act of 1902 (32 Stat, at L. 193, chap. 
784). That act as thus amended, among other things, defines butter and 
oleomargarine respectively by naming the constituent elements thereof. Ii 
also imposes a stamp tax of ten cents per pound on oleomargarine artificially 
colored to look like butter : "provided when oleomargarine is free from 
artificial coloration that causes it to look like butter of any shade of yellow, 
said tax shall be one-fourth of one cent per pound." No tax is imposed upon 
butter whether artificially colored or not. Before the amendment of 1902 
the tax on oleomargarine was two cents per pound, and under the original 
statute oleomargarine could be profitably manufactured and still pay said 
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tax. Between November i, 1886, and the close of the year 1901, more than 
$21,000,000 had been paid into the federal treasury from the proceeds of this 
tax. It was shown in the Cliff case that the Moxley Company, which is the 
real party in interest in the present cases, had produced an average monthly 
output of two million pounds of oleomargarine prior to the amendment of 
1902 and that the higher tax imposed by that amendment now makes it 
impossible to sell artificially colored oleomargarine except at a loss. It was 
also shown that except during a small portion of the year, natural butter 
is almost white in color and that in order to meet the demand of consumers 
in this country it is necessary to artificially color it during the remainder 
of the year; and that the reason for coloring oleomargarine is precisely the 
same as that for coloring butter, viz : that consumers will not buy it except 
when so colored. It was further shown that oleomargarine, when properly 
made, is wholesome, edible and is composed of almost precisely the same 
constituent elements as butter. 

The present cases arose in slightly different ways and brought to the test 
of ultimate judicial determination two distinct efforts to manufacture oleo- 
margarine so constituted as to be "yellow like butter" and yet "free from 
artificial coloration" in the sense of the proviso in § 8 of the act above quoted. 
In the McCray case the coloration of the oleomargarine was produced by 
introducing into it a quantity (about thirty per cent of the bulk) of natural 
butter bought on the open market, but which had itself been colored with an 
artificial but non-injurious compound. As natural butter, whether artificially 
colored or not, is not taxed, and is by said statute an authorized ingredient 
of oleomargarine, it was contended that oleomargarine so made was "free 
from artificial coloration." In the Cliff case the oleomargarine was colored by 
the admixture of about one-third of one per cent of palm oil, also an author- 
ized ingredient, which is a pure vegetable and wholesome oil without arti- 
ficial coloration. The Supreme Court held that neither of these- oleomarg- 
arines was within the proviso above quoted; that the artificial coloration 
obviously made the oleomargarine in the McCray case artificially colored; 
and that while the palm oil in the Cliff case was itself natural and not arti- 
ficial, yet as it was used for the purpose of coloring the oleomargarine the 
latter compound was "artificially colored" and so not "free from artificial 
coloration." This perhaps does violence to the ordinary meaning of the 
word "artificial," but not the actual meaning and purport of the act. 

It is impossible to condense into a brief note even the substance of the 
contentions of counsel for the defendants in support of their attack upon the 
constitutionality of the statutes; but it may not be unfair to say that the 
weight of their argument in that behalf, bears upon their propositions that an 
authorized power of Congress cannot be exercised for a purpose not author- 
ized by the Constitution; that the acts in question purport to be acts for 
the levying of taxes and can be supported only as an exercise of the taxing 
power of Congress ; but that in fact these statutes diminish, and must neces- 
sarily diminish, revenue and that the real purpose and the inevitable effect 
of their enforcement is to destroy the business of manufacturing oleo- 
margarine. 

In answer to this contention the court in the McCray case held, in sub- 
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stance, that the following propositions are well established: (a) That the 
acts in question on their face impose excise taxes which Congress has the 
power to levy (citing Patten v. Brady, 184 U. S. 619, 46 L. ed. 719, 22 Sup-. 
Ct. Rep. 493; Re Kollock, 165 U. S. 536, 41 L. ed. 816, 17 Sup. Ct. Rep. 444). 
(b) That the constitutional division of our government into its three depart- 
ments, as interpreted by such cases as Gibbons v. Ogden, 9 Wheat. 1 and 
Champion v. Ames, 186 U. S. 321, 47 L. ed. 492, 23 Sup. Ct. Rep. 321, pre- 
cludes inquiry by the judicial department into the motives of Congress or 
the wisdom or justice of its acts in the exercise of an authorized power. 
From which it results that, "the judicial cannot prescribe to the legislative 
department * * * limitations upon the exercise of its acknowledged 
powers. The power to tax may be exercised oppressively upon persons, 
but the responsibility of the legislature is not to the courts but to the 
people. * * *." (c) That as the taxing power of Congress knows no 
limits except those expressly stated in the Constitution, it follows that if 
a tax be within the lawful power the exertion of that power may not be 
judicially restrained because of the results of its exercise, (d) That the 
taxing power of Congress being unrestrained except as limited by the Con- 
stitution, Congress may select the objects upon which an excise should De 
laid, from which it follows that no want of due process of law could possibly 
result, because that body chose to impose an excise on all artificially colored 
oleomargarine, and -not upon butter artificially colored. For these and other 
reasons the act as amended was declared constitutional. The Cliff case 
involved precisely the same constitutional questions, and Mr. Justice Brewer, 
delivering the opinion of the Court, referred to the McCray case as settling 
all of those questions. It was not denied by the government that the Acts 
in question can be sustained only as an exercise of the taxing power of 
Congress, but it is obvious that their actual effect will be to diminish rather 
than increase revenue and that their real purpose is to destroy an industry. 
The Supreme Court feels obliged to shut its eyes to this situation because as 
it says, the judicial cannot inquire into the motives of the legislative depart- 
ment when the latter is acting in the exercise of an authorized power. That 
the Court was in reality alive to the situation, however, is apparent from 
the statement in its opinion in the Cliff case "that one of the purposes of 
this legislation was to prevent the sale of oleomargarine as and for butter" 
(p. 3). The query naturally arises, to what end may Congress not go in 
accomplishing unauthorized purposes by the exercise of constitutional powers 
if this rule is adhered to and carried to still more extreme lengths? 
That the Court can not inquire into the motives of Congress or the wisdom 
or justice of its enactments unless such enactments accomplish clearly 
and obviously unconstitutional purposes, is of course fundamental ; but as 
was said by Mr. Justice Peckham in Collins v. New Hampshire, 171 
U. S. 30, "the direct and necessary result of a statute must be taken into 
consideration when deciding as to its validity, even if that result is not in 
so many words either enacted or distinctly provided for." See also Hender- 
son v. Mayor of Neiv York, 92 U. S. 259, and Mugler v. Kansas, 123 U. S. 
623. While these cases relate to state statutes, yet it would seem that the 
decisions in the principal cases approach a violation of the general principle 
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laid down in such cases. The suggestion found in these and other Supreme 
Court decisions that the remedy for legislative oppression or injustice is 
political and not judicial can afford little comfort in cases like those of the 
oleomargarine manufacturers, who are so few in number as to be wholly 
unable to cope, either before Congress or before the people, with the far more 
numerous class of persons interested in the dairy and kindred business. 
Perhaps the only answer to the query thus suggested is that here as, in many 
other cases, under our form of government, the "tyranny of the majority" 
must often prevail.* 

Pleading Contributory Negligence Under the Code. — There is a great 
deal of confusion in the cases as to the proper method of raising the issue 
of contributory negligence. A recent decision by the Court of Appeals of 
Kentucky applies an important and clearly correct principle in the con- 
struction of an answer purporting to plead this defense. The plaintiff 
brought an action for personal injuries, and the defendant filed an answer 
averring that the injury was caused by "his [plaintiff's] own carelessness and 
negligence." This, the court held, did not raise the issue of contributory 
negligence, for the reason that it charged the neglect as wholly that of the 
plaintiff, whereas a plea of contributory negligence is substantially a plea in 
confession and avoidance and is based upon the notion that the injury results 
from the defendant's negligence combined with the concurring negligence 
of the plaintiff. Newport, L. & A. Turnpike Co. v. Pirmann (1904), 82 S. 
W. 976. 

A recent case in North Carolina, though not referred to by the Kentucky 
court, fully sustains the position taken. This is Cogdell v. Railroad (1903), 
132 N. C. 852, 44 S. E. 618. The court says : "It is alleged in the answer 
that the intestate's death was not caused by any negligence of the defendant, 
but by his own negligence. This is not a sufficient statement of the defense 
of contributory negligence. Indeed, it is not a statement of contributory 
negligence at all, for the law, when contributory negligence exists, presup- 
poses the negligence of the defendant, which is denied in the answer in this 
case. * * * What is said in the answer is nothing more than an aver- 
ment that there was no negligence on the part of the defendant and that the 
intestate's death was caused solely by his own negligence. * * * This is 
not a case of defective or indefinite statement, but an entire failure to plead 
the defensive matter." This opinion was rendered on a rehearing. On the 
first hearing of the case, reported in 130 N. C. 319, 41 S. E. 541, the court 
had held that the answer did raise the issue of contributory negligence. 

The same principle is asserted in substance in a recent decision by the 
Supreme Court of South Carolina. Kennedy v. Railway Co. (1901), 59 
S. C. 535, 38 S. E. 169. There was filed in this case merely a general denial, 
and it was sought to introduce under it evidence showing that the injury 
had been caused solely by the negligence of the plaintiff. The court held 
that such evidence was admissible on the ground that it was in its nature 

*The Chief Justice, Me. Justice Brown and Mr. Justice Peckham dissented from 
the opinion of the Court in the McCray case, and the Chief Justice, Mr. Justice Har- 
lan and Mr. Justice Peckham dissented from the opinion in the Cliff case. Unfor- 
tunately the dissenting opinions have not been accessible to the writer of this note. 



